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Tab title Text Image

A tick A tick is a formal vote in a referendum. It indicates = Asset79.png
approval for the proposed change.

A cross A cross is not a formal vote on referendum ballot Asset87.png
papers as in isolation it can indicate a yes or a no.
A cross on a ballot paper will result in informality.
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Example 3 Asset79.png A tick is a valid yes response to the question.
; A cross would be considered informal, in
isolation it can indicate a yes or a no.
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Asset 28.png

Ballot papers must be admitted where the voter's
intention is clear. For example:
=}
|
B ticks.
Informal ballot papers A ballot paper will be informal if any of the Asset 49.png

following apply: "

B 3 cross Is used on a referendum ballot
paper which has only one question, since a
cross on its own may mean either ‘Yes’ or
‘No'.

Section 22

3.2. Use of multiple marks

Static standard

If a voter has made numerous marks on a ballot paper with no conflicting answers given, the vote is
formal. For example, a tick and a ‘Yes’ in the one box will be formal, as the intention of the voter is to
indicate approval for the question. If the voter’s intention is clear, the ballot paper will be considered

formal.
Consider whether the ballot papers below are formal or not before clicking on them to see their
formality.
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3.4. Use of symbols on ballot paper

Static standard

If a voter marks a ballot paper with words, symbols or figures or a language other than English, the
ballot paper can be accepted if it is established that the voter's intention is clear.

Consider whether the ballot papers below are formal or not before clicking on them to see their
formality.

Image | Answer

Asset 43.png This ballot paper is informal. A cross can be construed as a yes or no,
therefore the intention of the voter is unclear,

REF614 Initial scrutiny count supervisor
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Asset 35.png

This ballot paper is formal. A tick can be construed as a yes.
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Informal ballot Informal ballot papers Asset 49.png
pepern A ballot paper will be informal if any of the following
apply:

B a2 cross Is used on a referendum ballot paper
which has only one question, since a cross on its
own may mean either ‘Yes’ or ‘No’.
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3.4. Use of symbols on ballot paper

Static w image — hot spot(?) question mark with the answer

If a voter marks a ballot paper with words, symbols or figures or a language other than English, the
ballot paper can be accepted if it is established that the voter’s intention is clear.

Consider whether the ballot paper below is formal or not before clicking on them to see their

formality.

Image

Answer

Asset 43.png

This ballot paper is informal. A cross can be construed as a yes or no,
therefore the intention of the voter is unclear.

This ballot paper is formal. A tick can be construed as a yes.
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B a cross Is used on a referendum ballot paper .
which has only one question, since a cross on its am_

own mai mean either ‘Yes’ or ‘No’.

3.2. Use of multiple marks

Static standard

If a voter has marked a ballot paper in numerous ways with no conflicting answers given, the vote is
formal. For example, a tick and a ‘Yes’ in the one box will be formal, as the intention of the voter is to
indicate agreement for the question. If the voter’s intention is clear, the ballot paper can still be
considered formal.
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3.4. Use of symbols on ballot paper

Static standard

If a voter marks a ballot paper with words, symbols or figures or a language other than English, the
ballot paper can be accepted if it is established that the voter’s intention is clear.

Consider whether the ballot papers below are formal or not before clicking on them to see their
formality.

Image Alt text

Asset 43.png This ballot paper is informal. A cross can be construed as a yes or no,
therefore the intention of the voter is unclear.

This ballot paper is formal. A tick can be construed as a yes.
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Formality of the vote

Duration @ 10 minutes
Lead @ Facilitator
Delivery | Discussion

9. Identify a formal vote

What makes a vote formal for the referendum?

Draw out and emphasise:
A vote at a referendum is formal if:

The word ‘YES’ or ‘NO’ is written in the square on the ballot paper next to the referendum question.

Ballot papers must be admitted where the voter's intention is clear. The following can be formal if
they demonstrate the voters intention:

»  Words with the same meaning as ‘YES’ or ‘NO’ (e.g. ‘definitely’ or ‘never’)
* an indication of either Y’ or ‘N’

= atick

= vyotes can be made with a pencil, pen, marker or stamp.

A vote at a referendum will be informal if any of the following apply:
Section 22

= a‘cross’ is used since a cross on its own may mean either ‘yes’ or ‘no’.
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Tab title

Acceptable
markings

Text

Voters filling in a referendum ballot paper are obliged to
indicate their vote by either writing the word ‘yes’ or ‘no’ on the

ballot paper.

B Words with the same meaning as ‘yes’ or ‘no’, such as
‘definitely’, ‘never’, an indication of either Y’ or ‘N’, as
well as tick marks, are all capable of clearly
demonstrating the voter’s intention.

B The vote is informal if a term is used that conveys
indecision and uncertainty, such as ‘l guess so’ or ‘not
sure’, or a cross is used on a referendum ballot paper
which has only one question, since a cross on its own
may mean either ‘yes’ or ‘no’.

[Image: ref informal
x.png]

Carmmonwsalth of
BALLOT PAPER

Setertersiony

Referendum on proposed
Constitution alterations

DRECTIONS TOVOTER
Write “YES” or “NO” in the
space provided opposite the
question set oul below.

A PROPOSED LAW:

Description of the proposed
consthutional changs

x|

wTE YEN"
on W~

alteration?

ISy

[Image: ref formal
circle.png]
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Wit pr “NO” in the
space pMwidhd opposite the
question set out below.
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Do you approve |
this proposed |
alteration?

.y

ET701 Ballot paper scrutiny

Module 2 Conducting a scrutinyModule 2 Conducting a scrutinyModule 2 Conducting a scrutiny

Page 9




ET701 Ballot paper scrutiny Page 10
Module 2 Conducting a scrutinyModule 2 Conducting a scrutinyModule 2 Conducting a scrutiny



Tab title Text ‘ Image

If a voter marks a referendum ballot paper in numerous ways,  [Image: 1-19-bg.png]

Multiple
marks the vote is formal as long as conflicting answers have not been .
given. For example, a tick and a ‘yes’ in the one box will be 'ﬁ‘
formal, as the intention of the voter is to indicate approval for BALLOT PAPER
the question. Sty
Referendum on proposed

Constitution alterations

DIRECTIONS TO YOTER
Write “YES” or “NO" in the
space provided opposite tho
question set out below.

Do you approve
this proposed l Yes ‘(_
alteration? S

A |

[Image 1-19-
informal.png]

BALLOT PAPER

B

Reforendum on proposed
Constitution alterations

DIRECTIONS TO YOTER
Write “YES™ or “NO” in the
space provided opposite the
question sel out balow.
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|
3.3. Multiple questions

Static standard

On a referendum ballot paper with more than one question, each question should be scrutinised
independently of the other questions. It is possible for the answer to one question to be formal and
the answer to another question to be informal.

On referendum ballot papers with two or more questions, crosses are capable of clearly
demonstrating the voter’s intention, but are only formal if at least one other question on the same
ballot paper is answered with a tick.

In this example, the top preference can be considered as a ‘no’ vote, while the bottom preference can
be considered a ‘yes’ vote.

[Image: ref two questions.png]
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From: Section 47F|

To: Section 47F

Cc: NMPSection 47F

Subject: RE: Apparent contradiction in formality process as presented in ET701 [SEC=OFFICIAL]
Date: Tuesday, 22 August 2023 10:51:39 AM

Attachments: image003,aif

Good morning [l

Thanks for your email.

The training is inline with the ballot paper formality guidelines that state, on a single question
Ref BP, a cross may mean a yes or a no.

To say that a ‘Yes X’ answer means Yes and Yes’ is assuming that in this case the cross means yes,
and we cannot make any assumptions on what the voter means.

We can only follow the guidelines which state we don’t know if this answer is ‘Yes/Yes’ or

Kind regards

m | Assistant Director
ational Training Unit | People Branch

Australian Electoral Commission

FuRSection 47F

Sent: Tuesday, August 22, 2023 9:52 AM

To: NTU <NTU@aec.gov.au>

Subject: Apparent contradiction in formality process as presented in ET701 [SEC=OFFICIAL]
Hi there

I've just completed the ET701 learning module, and there’s a contradiction. | don’t know if this is
just in the material or in the actual scrutiny process but, on the principle of supporting the
voter’s intentions, | thought | should mention this.

So, in course ET701, Module 2 Formality Guidelines, the tab for ‘acceptable markings’ says that
“a cross on its own can mean yes or no’ but the tab for ‘Multiple markings’ regards the entry ‘Yes
x as a contradiction, ie now the ‘x’ means ‘no’ even though it’s accompanied by a ‘yes’.

These two slides cannot both be right. There’s another place where ‘X’ is regarded as ‘no’ but
this is the clearest hiccough.

Please can you check this and clarify on the training. Or...

I've attached screen shots for ease of finding what I’'m talking about.
Kind regards

Section 47F



Slide for tab 1: states ‘a cross on its own can mean yes or no’
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Slide for tab3 ‘Multiple Marks’ states that the x contradicts the Yes... so here the ‘x’ means no. Which
is a direct contradiction to the slide above.
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CLASSIFICATION: OFFICIAL AEC ;

Referendum formality: Vote saving provisions - legal advice

To ensure a voter casts a formal vote the Referendum (Machinery Provisions) Act 1984 requires voters
to write ‘Yes’ or ‘No’ in full, in English, in the space provided on the referendum ballot paper. Voting
instructions will clearly advise voters to write either ‘yes’ or ‘no’ on the ballot paper. This is what the
vast majority of Australians have done for federal referendums previously — federal referendums have
a much lower informal voting rate than federal elections (0.86% at the 1999 federal referendum).

Below are extracts from legal advice relating to the formality of a tick or cross on a federal referendum
ballot paper.

Vote saving provisions have been in referendum legislation for more than 100 years to ensure a vote
can be counted if the voter’s intention is clear. The two separate pieces of legal advice provided to the
AEC are consistent. Relevant extracts are provided below. This has resulted in the same treatment of a
tick or cross on a federal referendum ballot paper during at least the six previous federal referendum
questions dating back more than 30 years.

Legal advice often includes details of individuals and/or advice surrounding several matters. This is
why the AEC is publishing extracts from the advice that are relevant to ticks and crosses only.

1988 legal advice

In 1988, the Attorney-General’s Department (now the Australian Government Solicitor) advised the
AEC:

6. Deviations from what is prescribed by s.24 will not render the ballot-paper informal if the
ballot-paper satisfies the requirements of 2.93(8) by a clear indication of the voter’s intention.
In relation to analogous provisions concerning Senate elections, the High Court has said that
the voter’s intention must be expressed or indicated in a way that leaves it indisputable; it
must not be left to inference or conjecture (Kane v. McClelland (1962) 111 CLR 518 at p.527).

7. In the first place, | confirm your understanding that ballot-papers marked with ticks only
would be formal, the ticks denoting approval in each case. However, ballot-papers marked
with crosses only would be informal as there would be no clear indication of the voter’s
intention. A cross may be used, by itself, variously to denote approval or disapproval.

2023 legal advice

Earlier this year, in 2023, the Australian Government Solicitor confirmed the 1988 advice in advice to
the AEC:

24. A referendum ballot paper posing only one question marked with a tick should be treated
as formal. This is because it is equivalent to a ballot paper marked ‘Yes’. However, a ballot
paper posing only one question marked with a cross should be treated as informal because it
provides no clear indication of the voter’s intention. This is because a cross may be used, by
itself, variously to denote approval or disapproval. We note that AGS has advised in the past
that a cross will not be informal where used in juxtaposition to a tick on a multi-question ballot
paper.

Authorised by the Electoral Commissioner, Canberra
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Agenda Paper cover sheet

Meeting date: 7 August 2023

Executive Leadership Team (ELT)

Referendum ballot paper formality

Purpose

For information

The purpose of this paper is to seek approval to update the referendum formality guidelines and
training to ensure they are fit for purpose for the referendum noting updated legal advice.

Background

1._

2. AGS advice from 1988._, is that a cross should be regarded as informal

as it provides no clear indication of the voter’s intention. Unlike a tick that can be regarded as
the equivalent of a ‘Yes’ and so can be treated as formal, a cross could support or oppose

the question.

AGS has provided further advice on examples of ballot papers (see Attachment C). The
latest advice:

. confirms previous AGS advice regarding Sl=1((e] IV , ticks and crosses

Key issues

Current situation
5. Decisions on whether a ballot paper is formal or informal are made by:

. the officer-in charge, in static polling places on polling night

OFFICIAL
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. the count supervisor, for pre-poll and mobile counts on polling night
. the Divisional Returning Officer, during fresh scrutiny
. the Australian Electoral Officer, for recounts.

6. Staff are instructed to refer to the Ballot Paper Formality Guidelines (see Attachment D)
when making decisions on formality. This document is publicly available on the AEC
website, and relevant sections are replicated in the Scrutineers Handbook and Election
Procedures Handbook (for polling staff). The guidelines list the principles to be applied when
making formality decisions, along with some specific examples of formal and informal ballot
papers.

7. Th?f%‘@g?gpﬁfa%tszballot paper with words, symbols or figures or a language other than
English, the ballot paper can be accepted if it is established that the voter’s intention is
clear to the DRO as the decision maker.

8. Training materials include:

o Divisional Returning Officers and other identified staff undertake the Operational
Leaders Program (OLP). As part of this training, staff complete training exercises
covering ballot paper formality including practical simulations using examples of
formal and informal ballot papers.

. Polling staff complete mandatory training including content on ballot paper formality,
with examples of formal and informal ballot papers.

. Count supervisors complete online training and receive a briefing, both of which
include content on ballot paper formality.

. Standard operating procedures, election procedures handbooks, task briefings and
staff briefs include instructions for staff to apply the Ballot Paper Formality Guidelines.

9. Education and communication materials include:

. Campaign advertisements and website content which say “To vote, write either ‘Yes’
or ‘No’ inside the box on your ballot paper”.

. Translated fact sheets which include the additional line “Your answer should be
written in English”.

. A “Practise voting — Referendum” tool on the AEC’s website that allows voters to
submit an answer to a referendum ballot paper and see if it will result in a formal vote,

. Media talking points (delivered by an AEC spokesperson) including:

— voting instructions for a referendum are to write either ‘yes’ or ‘no’ in English
in the box opposite the question
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Consultation

Electoral Law Section

National Training Unit

Communications Section

Strategic Communications and Education Taskforce

Indigenous Electoral Participation Program

Recommendations

1. Amend the Ballot Paper Formality Guidelines as described above.

2. Retain the operational procedures that decision makers refer to the Ballot Paper Formality
Guidelines and apply the principles when making decisions on ballot paper formality,
including referring to the specific examples.

NTU to deliver a training session to DROs on making formality decisions.

Prepared by: BRI ~ssistant Director, Doctrine Planning and Quality
25 July 2023
Cleared by: BRI - Director, Doctrine Planning and Quality
A
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Cleared by: Tania Wilson, AC Service Design and Foundations
28 July 2023

Cleared by ELT: Kath Gleeson, FAC and NEM
2 August 2023
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Referendum ballot paper tests

A voter filling in a referendum ballot paper is
obliged to indicate their vote by either:

= writing the word ‘yes’ on the ballot paper in
the space provided if the voter approves the
proposed law, or

= writing the word ‘no’ on the ballot paper in the
space provided if the voter does not approve
the proposed law.

The prescribed method of recording a vote

in a referendum is to use the words ‘yes’ or

‘no’ written alone (i.e, without qualification).

In all cases, however, ballot papers must be
admitted where the voter’s intention is clear
(s.93(8) R(MP)A). Words, stickers or stamps

with the same meaning as ‘yes’ or ‘no’ (e.g.
‘definitely’ or ‘never’), an indication of either Y’ or
‘N’, as well as ticks v are all capable of clearly
demonstrating the voter’s intention.

30 Ballot paper formality guidelines

A vote at a referendum will be informal if any of
the following apply:

= no vote is marked on the ballot paper (s.93(1)
(b) RIMP)A)

= it has more than one vote mark on the ballot
paper (s.93(1)(c) R(MP)A)

= terms are used that convey indecision and
uncertainty, such as ‘not sure’, or

= across x is used on a referendum ballot
paper which has only one question, since a

’

cross on its own may mean either ‘yes’ or ‘no’.

A ballot paper is not informal merely because a
ballot paper with the wrong state or territory was
issued to the voter,



Use of multiple marks

Where a voter has marked a ballot paper in numerous ways, the vote is formal as long as conflicting
answers have not been given. For example, a tick and a ‘yes’ in the one box will be formal, as the
intention of the voter is to indicate approval for the question.

Example - use of multiple marks

Ay

5

#®__ O

A

Commonweaith of Australia Commaniwealth of Australia
BALLOT PAPER BALLOT PAPER BALLOT PAPER
Referendum on proposed Referendum on proposed Referendum on proposed
Constitution alterations Constitution alterations Constitution alterations
DIRECTIONS TO VOTER DIRECTIONS TO VOTER DIRECTIONS TO VOTER
Write “YES” or “NO” in the Write “YES” or “NO” in the Write “YES” or “NO” in the
space provided opposite the space provided opposite the space provided opposite the
question set out below. question set out below. question set out below.
A PROPOSED LAW: A PROPOSED LAW: A PROPOSED LAW:
Description of the proposed Description of the proposed Description of the proposed
constitutional change. constitutional change. constitutional change.
Do you approve Do you approve Do you approve
this proposed Yes v this proposed this proposed m
alteration? WRITE “YES" alteration? WRITE “YES" alteration? WRITE “YES”
OR “NO" OR“NO" OR“NO"
AEC q‘; :/ .}/ | AEC c"" |
— Qm & —_— _AEC & — Qm 4

This ballot paper is formal
The intention of the voter is clear
that they approve.

= _ WA

This ballot paper is formal
The intention of the voter is clear
that they disapprove.

This ballot paper is informal
The intention of the voter is not
clear.

A

Ballot paper formalitv auidelines
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Ballot papers with more than one question

Referendum ballot papers with more than one question require each question to be considered as if it
was on a standalone ballot paper, i.e. it is possible for the answer to one question to be formal and the

answer to another question to be informal.

On referendum ballot papers with two or more questions, crosses are also capable of clearly

Example - ballot paper with more than one question

Commonwealth of Australia

BALLOT PAPER

Referendum on proposed
Constitution alterations

DIRECTIONS TO VOTER

Write “YES” or “NO” in the
space provided opposite the
question set out below.

A PROPOSED LAW:
Description of the proposed
constitutional change.

Do you approve
this proposed v
alteration?

WRITE “YES”
OR QINO‘I

A PROPOSED LAW:
Description of the proposed
constitutional change.

Do you approve
this proposed X
alteration? WRITE “YES”

ND SR

Commonwealth of Australia

BALLOT PAPER

Referendum on proposed
Constitution alterations

DIRECTIONS TO VOTER
Write “YES” or “NO” in the
space provided opposite the
question set out below.

A PROPOSED LAW:
Description of the proposed
constitutional change.

—— Qﬁq_ /“@

This ballot paper is formal for both questions

Do you approve
this proposed X
alteration? WRITE “YES"
OR “NO”
A PROPOSED LAW:
Description of the proposed
constitutional change.
Do you approve "
this proposed
alteration? WRITE “YES”
NE *NAT
L C:) AEC
AT

This ballot paper is informal for both

ETTEAEN TN

33



Section 22




Section 22




Section 22




Section 22




Section 22




Section 22




Section 22




wnpuaJialal
e je Ajljewlo} dg




saullepinb Jaded j0|leg -
Ad1j0d Alljew.o] Jaded j0||eg -

S924n0saJ Ad)



‘papinold 0s aoeds ay) ul ON, PJOM ay) Bunim
Ag—me| pasodo.d ay) anoidde Jou saop J0)ose ayy JI (Q)

:Jaded )o0||eq ay) uo papinoid aoeds ayj ul SBaA,, PIOM BU)
bunum Ag—me| pasodoud ay) sanoidde 10)osje ayy )i (e)

'9]OA Jay 10 SIY 8)edipul ||eys Jojosle

yoea pue jo|jeq Aq &g ||eys wnpuaiajal e e BuijoA ay|

:BunoA Jo Jsuuew ay) 1o s18s (VdINY) 7861

1OV/ (SUOISINOI4 Aisuiydel)) wnpusaiajay 8y} JO 7 Uoljoas

}J0V 9} Ul suoisinoid Ady



‘pPaljiluUSpI 8q UeD I8JOA ay] ‘18210 Buluin}ay
|euoISIAI(] e Jo uoluido ay) ul ‘yoiym Ag (31 uodn 1nd g 03 suone|nbai sy

Aq 10 10V siyl Aq pazuoyine jou) Bunum 1o yrew Aue )1 uodn sey 11 (p)
‘Jl UO payJew 8)J0A Buo ueyl aiow sey 1l (2)

:1ES[D J0OU SI UOIJUB}UI S 18JOA 8y} 10 }I UO paylew 8}0A ou sey i (q)
[Miew |eioyo ou]  (e)

J1 lewlojul s1 Jaded jojjeq v (1)

:sw8) buimol|oy

ay) ul sjuswalinbal Ajijewlo) ay) 1no S18s Y4INY @Ul JO €6 UoIjoag

}10V 93] ul suoisinoid Aoy



‘Me| pasodold ay) anoidde jou 0} papusiul aAey 0} pawnsaud si Jaded

10||eq @y} uo papinoid aoeds ay ul N, Jens| 8yl Sajlum oym Jsjon e (q)

pue :me| pasodoud ay} anoidde 0} papuajul aAey 0} pawnsald s Jaded

10||eq 8y} uo papinoid aoeds ay) ui A, JaNs| ay) sa)im oym Jojon e (e)

:(g) uonoasqgns Jo sesodind ayj 104 (B)

‘Tea[0 SI uonualul Jey) se Jej 0S ‘uoljualul S Ja)oA

ay) 0} buipioooe 18)0A e Jo Jaded 1o|1eq e 0} uaAlb aq |jeys 10943 (8)

:apinoud osje (6)-(8)e6 uonoes

'JU09 }9V 3y} Ul suoisinoid Ady



~ON.. HO
~S3A. LM uoljesaye

pasodoud sy}
X ON anoidde nok og
‘abueyo jeuonniisuco
pasodoud ayj jo uondussaQ
MV 03S0d0Hd ¥V

"MOjaq Jno jas uonsanb
ayj aysoddo papinoad aoeds
ayj ul ,ON.,, 10 ,S3JA,, UM
¥310A OL SNOLLO3HIO

~OM. HO
S 2UMM Juonesdye

pasodoud s1y3

SS9

2 SaA anoidde nok og
‘abueyd jeuongnysuocd

pasodoid ay; jo uvondussaq
MV 03S0d0Hd Vv

"Mojaq Ino jas uopsanb
ay} aysoddo papinoid aoeds

943 Ul L,ON., 10 ,S3JA., M
Y310A O1 SNOILLO3HIO

suoljeIadjje uonNIsuo)
pasodoid uo wnpuaiajay

suoljeiajje uonmsuod
pasodoid uo wnpuaiajoy

d3dvd 1071vE

EIRASMY JO UPSMUOWILIOD

d3dvd 1071veE

BYELSNY JO YIESMUCUWILIOY)

sJladed ]0||eq [ew.Jo] Jo sa|dwex3




pl=tTte)
JOuU S J8JOA 8y} JO uonuajul ay |
jewuoju s1 Joded jojeq syl

JEaiO JOU S JBJOA 8l JO UORUBIUI 8 | sayew Jey) seded jojeq eyl u DJOM B | uo
|euuojul s1 Jaded jojeq syl |ewsoju s1 seded Jojeq siylL

237 ) BELZ G —

cuoljelajje
B) pasodoud s|y)
anoadde nok oqg
‘abueyo jeuonnyisuod
pasodoid au jo uonduosag
‘MY 03S0d0Hd ¥

‘Mmojaq jno jas uonsanb
ayj aysoddo papiaosd aseds
ayl ul ,ON, 10 ,STA,, SIIM
H310A OLSNOLLO3HIO

Suojjeld}|e uonN}ISuU0)
pasodoid uo wnpuaiajey

(leal saud e
e uem nok od
~S3A. ALIHM

S3A

-abueyo [euonnsuos
pasodoid ay) jo uonduosaqg
MV 03S0d0Hd V

‘mojaq jno jas uolsanb
ay) ajisoddo papiaosd aoseds
ayl ul ,ON.. 10 ,S3JA,, SN
H310A OL SNOLLO3HIO

H3dvd 1011veE

BIEASNY JO U}[EBMUOLILIOD

sladed )o||eq [ew.o]

suojljela)je uonn}suo)
pasodoid uo wnpuaiajay

P R Sy
7 o3v

~ON. HO
_S3A-3HM Juonesaye

pasodoud sjy3
X0 anosdde nok og
-abueyd [eUOIMSUOD
pasodoid ey jo uondussaq
‘MY 03S0d0Hd V

*mojaq Jno jas uojisanb
ay} aysoddo pepiaoid aseds
9y} Ul ,ON, 10 .STA, SM
H310A OL SNOLLO3HIA

H3dvd 1071vE

BIJENSNY JO YI[ESMUOWILLOD

suoljeIa)je UoCHNIISUO)
pasodoud uo wnpuaiajey

H3dvd 1071veE

BRISTY JO LISMUOLRLIOD

ul Jo sajdwex3




& [GZ'€ 4ad] saulepinb Ayijewoy saded jo|jeg <

PEO|UMO(]

'siaded j0[|eq jo Ayljewlo} aulwiayap s|eidiyo ase|d buijjod
MOy uo uoijewlojul pajielap apiaolid saulapinb Ayijewloy 1aded jojjeg ay|

6102 4390120 81 :pajepdn

sauljlapInb Alljewlo) Jaded 10|1eg

sauljapinb wouj joeax3



¢¢ UOJO9S




s|oym

B Se panJisuod aq pjnoys Jaded jojleq ay] -

Jaded )o||eq
8] uo uanuMm si jeym o) piebal aney Ajup

asiyouel) ay) JO JNOARJ Ul 11T

uolnuajul siy} 0} Jo8ys

aAID pue J8)JOA ay) JO uonuajul syl ysijgels3
A|lew.o] 8)0A 0) papuas)ul

sey J9]OoA 8y} ey} uondwnsse ay) wolj Lels

sa|diounid Ajljew.o4

™



ZZ UOI}09S




nozu t—o nw®>u
aq p|noo — Jew.ojul SON, 10}
aJe S8ss0.) |EW.IO] aJe SYOI|

[X] 2]

S9SS0JD puk S)2IL




ZZ UOI}09S




¢¢ UONOOS




¢ ¢ UOIJO9S




ZZ UOI0DS




22 UOI08S




ZZ UO1}09S




22 UO0I08S



s, suolisanb Auy




¢¢ UOIJOOS




| zZ uonoeg



REFERENDUM 2023

AEC

Australian Electoral Commission

Media Release

25 August 2023

Media advice: Referendum voting instructions

Australian voters are rightly proud of their electoral system — one of the most transparent and
robust voting systems in the world. As a result, there is an intense, and highly appropriate level of
public interest in all aspects of that system, and associated commentary online and in mainstream
media. Sometimes this commentary is immediate and based on emotion rather than the reality of
the law which the AEC must administer.

There has been intense commentary online and in mainstream media regarding what will and will
not be a formal vote for the 2023 referendum; specifically around whether or not a ‘tick’ or a ‘cross’
will be able to be counted. Much of that commentary is factually incorrect and ignores:

- the law surrounding ‘savings provisions’,
- the longstanding legal advice regarding the use of ticks and crosses, and
- the decades-long and multi referendum history of the application of that law and advice.

The AEC completely and utterly rejects the suggestions by some that by transparently following the
established, public and known legislative requirements we are undermining the impartiality and
fairness of the referendum.

As has been the case at every electoral event, the AEC remains totally focussed on electoral
integrity. Indeed, electoral integrity is a central part of the AEC’s published values; underpinned by,
and supported through, complete adherence to all relevant laws and regulations.

How to cast a formal vote

The formal voting instructions for the referendum are to clearly write either ‘yes’ or ‘no’, in full, in
English.

It is that simple: given the simplicity, the AEC expects the vast, vast majority of Australians to follow
those instructions and cast a formal vote.

Previous levels of formality

It is important to keep scale, or a lack of it in this instance, and precedent in mind when discussing
this matter.

More than 99% of votes cast at the 1999 federal referendum were formal. Even of the 0.86% of
informal votes, many would have had no relevance to the use of ticks or crosses.

aec.gov.au 02 6271 4419 ﬁ O

Authorised by the Electoral Commissioner, 10 Mort Street, Canberra ACT

Referendums...



REFERENDUM 2023

AEC

Australian Electoral Commission

Media Release

AEC communication

Instructions for casting a formal vote — to write either yes or no in full, in English, will be:

- part of the AEC’s advertising campaign,

- on the AEC website,

- inthe guide delivered to all Australian households,

- aninstruction by our polling officials when people are issued with their ballot paper,
- on posters in polling places, and

- on the ballot paper itself.

This is why the level of formal voting at previous referendums has been so high and why the AEC
expects the vast, vast majority of voters to follow those instructions.

The law

Like an election, the Referendum (Machinery Provisions) Act 1984 includes ‘savings provisions’ - the
ability to count a vote where the instructions have not been followed but the voter’s intention is
clear.

- The AEC does not have discretion to simply ignore the law.

The law regarding formality in a referendum is long-standing and unchanged through many
governments, Parliaments, and multiple referendums. Legal advice regarding the application of
savings provisions to ‘ticks’ and ‘crosses’ has been in place for that time - decades. This is not new,
nor a new AEC determination of any kind for the 2023 referendum. It is the law and has been for 30
years and 6 referenda.

The longstanding legal advice provides that a cross can be open to interpretation as to whether it
denotes approval or disapproval: many people use it daily to indicate approval in checkboxes on
forms. The legal advice provides that a clear ‘tick’ should be counted as formal and a ‘cross’ should
not.

aec.gov.au 02 6271 4419 ﬁ o

Authorised by the Electoral Commissioner, 10 Mort Street, Canberra ACT

Referendums...



From:

Sent: Thursday, 24 August 2023 9:26 AM

To: Andrew Johnson

Cc:

Subject: AGS Advice - 1988 - ticks and crosses [SEC=OFFICIAL]
Hi Andrew,

Please see from paragraph 6 of this AGS advice:

1988.06.17 - Referendum (Machinery Provisions) Act 1984 (The Act) ss.24, 25 and 93 (A254772)

In particular at paras 7 and 8:

7. In the first place, I confirm your understanding that
ballot- papers marked with ticks only would be formal,
the ticks denoting approval in each case. However,
ballot-papers marked with crosses only would be informal
as there would be no clear indication of the voter's
intention. A cross may be used, by itself, variously to
denote approval or disapproval.

If you need anything else please let us know.

Kind regards,

| Senior Government Lawyer
Electoral Law Section | Legal Services Branch
Australian Electoral Commission

N AEC Make sure you're enrolled to

F B e BF

Visit www.aec.gov.au
-




From: Andrew Johnson

Sent: Monday, 22 May 2023 5:47 PM

To: Kath Gleeson

Cc: Natasha Scandrett;

Subject: AGS advice - Referendum BP formality - LEX4039 [SEC=OFFICIAL:Sensitive]
Attachments: Advice - Referendum ballot paper formality issues(47991834.7).docx

Hi Kath

1. Aballot paper marked with a tick is formal.
2. Aballot paper marked with a cross is informal S]=le3{[e] g It 34

e —
S —
L
T

We have been working with team on a brief to ELT in relation to formality. We will continue to work with
them on the brief and on updating the guidelines.

Regards
Andrew

Chief Legal Officer
Legal Services Branch



From:

Sent: Monday, May 22, 2023 12:55 PM
To
Cc:

Subject: RE: Request for urgent estimate - Referendum question - LEX4039 [SEC=0OFFICIAL:Sensitive]

Hi S

Regards

Al/g Senior General Counsel
Australian Government Solicitor

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was sent to you by
mistake, please delete all copies and advise the sender. For the purposes of the Spam Act 2003, this email is
authorised by AGS,

ive
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OFFICIAL: SENSITIVE
Legal-Privilege

Q3

Are ticks in relation to one question (as opposed to the four that were considered in
the ‘88 advice) formal?

Q4

Are crosses in relation to one question (as opposed to the four that were considered
in the '88 advice) formal?

A referendum ballot paper posing only one question:

¢ marked with a tick should be treated as formal, and

e marked with a cross should be treated as informal.
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24,

Section 42

A referendum ballot paper posing only one question marked with a tick should be
treated as formal. This is because it is equivalent to a ballot paper marked "Yes'.
However, a ballot paper posing only one question marked with a cross should be
treated as informal because it provides no clear indication of the voter's intention.
This is because a cross may be used, by itself, variously to denote approval or
disapproval. We note that AGS has advised in the past that a cross will not be
informal where used in juxtaposition to a tick on a multi-question ballot paper.
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A referendum ballot paper posing only one question marked with a tick should be
treated as formal. This is because it is equivalent to a ballot paper marked 'Yes'.
However, a ballot paper posing only one question marked with a cross should be
treated as informal because it provides no clear indication of the voter's intention.
This is because a cross may be used, by itself, variously to denote approval or
disapproval. We note that AGS has advised in the past that a cross will not be
informal where used in juxtaposition to a tick on a multi-question ballot paper.
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From:

Sent: Friday, 25 August 2023 10:17 AM

To:

Cc: Social Media; Public Engagement; SESUSIENAY | egal Services Mailbox; Rachael
Spalding; Andrew Johnson

Subject: FW: Voice Ballot Paper Legal enquiry

| Principal Government Lawyer
Electoral Law Section | Legal Services Branch
Australian Electoral Commission

A EC Make sure you're envolled to vote.
Visit www.aec. gov.au
-

Work at the referendum (258 < asSmms

100,000 paid jobs. Work before, on or after the day. today Authorised by the Electoral

Commissioner, Canberra

From:

Sent: Thursday, August 24, 2023 7:02 PM
To: Legal Services Mailbox <Legal@aec.gov.au>
Cc
Subject: Voice Ballot Paper Legal enquiry

CAUTION: This email originated from outside of the Australian Federal Government. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Director Legal Services
Australian Electoral Commission
Locked Bag 4007

Canberra ACT 2601

Dear
The guide received in the mail from AEC showing how to complete the referendum ballot paper, details that writing
either “Yes” or “No” in the applicable box will constitute a valid vote.

1



Today, | have learned from Hon Barnaby Joyce’s social media video posting that the AEC will consider a tick in the
Yes box a valid “Yes” vote, however a “X” recorded in the no box will be considered an invalid vote.

This is at odds in terms of:

1. Congruence in language and symbol association, where a tick is universally accepted as Yes and the X
symbol is used for the concept of error and rejection. Reference “The Subtle Influence of Check and X
Marks: How Symbolic Markings Influence Judgment”, Gunwoo Yoon, Patrick Vargas 30 March 2018,
Journal of Consumer Psychology

2. The concept of “intent of the voter” applied by the AEC (as witnessed as a scrutineer), that if the voter
intent was clear a technical deficiency on the ballot paper did not invalidate the vote in the Federal
election. Based on normal language concepts, an “X” in the No box is a clear indication of the voter intent
to record a No vote.

| am seeking a formal response on the following:

1. Why is the AEC proposing an approach in the referendum that clearly ignores the “voter intent concept”
that the AEC so readily applied in the general election for the Federal government?

2. Why has the AEC not included this requirement of a “tick” being acceptable in the Yes box, and a “X” not
being acceptable in the No box in the referendum booklet distributed recently to the Australian public?

3. What legal basis has the AEC used to make the determination that a mark used in the No box must be a
“tick” for the vote to be valid. Please provide copies of the legislative basis on which you rely in making that
determination or the legal case precent upon which you rely?

I look forward to your formal response.

Yours Faithfully



From:
Sent: Friday, 25 August 2023 11:46 AM

To: Tom Rogers; Thomas Ryan; Michael Lynch; Kath Gleeson; Executive Leadership
Team; - Andrew Johnson
Cc:

-t . NE. M _f AR EF/s ARCLS AL e et

Thanks all — going out at midday. Social post simply pointing to it at the same time, and I'll ping it to a few contacts.

Cheers

| Director
Media & Digital Engagement
Australian Electoral Commission

AEC Malke sure you're enrolled to vote.
Visit wwwsec gov.au
-

SeNt: rrigay, AUBUST £5, ZUL3 1128 AVI

Thomas Ryan Michael Lynch

; Kath Gleeson ; Executive Leadership Team

Andrew Johnson

Subject: RE: Draft MR [SEC=OFFICIAL:Sensitive]

Q AEC Make sure you're enrolled to vote,

Visit www.aec. gov.au

Work at the referendum (8 ) i —

100,000 paid jobs. Work before, on or after the day.

From:
Sent: Friday, August 25, 2023 11:26 AM



; Kath Gleeson
>; Executive Leadership Team
Matthew Haigh
Andrew Johnson

To: Thomas Ryan ; Michael Lynch

Subject: RE: Draft MR [SEC=OFFICIAL:Sensitive]

Standing by for the instruction to go with a final, approved copy. The earlier the better in terms of getting into
stories that are being prepared on a Friday.

- Afew notables on social, among many.
o Warren Mundine: https://twitter.com/nyunggai/status/1694596970709651568
o Malcolm Roberts: https://twitter.com/MRobertsQLD/status/1694613550474633649
o Michaela Cash: https://www.facebook.com/778639520289769/posts/845025460317841
o James McGrath: https://www.facebook.com/774945867328912/posts/839656870857811

Cheers

| Director
Media & Digital Engagement
Australian Electoral Commission

AEC Malke sure you're enrelied to vote.
Visit www.aec.gov.au
-

From: Thomas yen SRR

Sent: Friday, August 25, 2023 11:02 AM

Kath Gleeson
; Executive Leadership Team

; Tom Rogers

Matthew Haigh
Andrew Johnson

Subject: RE: Draft MR [SEC=OFFICIAL:Sensitive]




Thomas

Thomas Ryan | First Assistant Commissioner
Executive Leadership Team
Australian Electoral Commission

INDIGO T1 Launch 14 August 2023 — ServiceNow is here!

A Ec Make sure you're enrolled to vote,
Visit www.aec.gov.au
—

Work at the referendum (iR ) £fSmmmms

100,000 paid jobs. Work before, on or after the day. today Authorised by the Electoral

Commissioner, Canberra

From: Michael Lynch
Sent: Friday, August 25, 2023 10:56 AM
To: Kath Gleeson

; Tom Rogers ; Executive Leadership Team

Matthew Haigh
Andrew Johnson

Subject: RE: Draft MR [SEC=OFFICIAL:Sensitive]

Same from me. Thanks

Michael Lynch | First Assistant Commissioner
Electoral Integrity and Operations Group

Chief Security Officer

Australian Electoral Commission

AEC Make sure you're enrolled to vote,
Visit www. aec gov.au
L

Work at the referendum G228 gy

100,000 paid jobs. Work before, on or after the day.

Authorised by the Electoral
Commissioner, Canberra

From: Kath Gleeson
Sent: Friday, August 25, 2023 10:56 AM
To: Tom Rogers

; Executive Leadership Team

Matthew Haigh



) e Johnson
<Andrew.Johnson@aec.gov.au>

No changes from me. JP has also looked and said all g

Kath Gleeson | First Assistant Commissioner & National Election Manager
Service Delivery Group

Executive Leadership Team

Australian Electoral Commission

AEC Make sure you're enrelled to vote.
Australian Electoral Commission Visit www_'aec.gov.a U

Work at the referendum (28 < ASSmmm
ay

100,000 paid jobs. Work before, on or after the day.

Authorised by the Electoral
Commissioner, Canberra

From: Tom Rogers
Sent: Friday, August 25, 2023 10:41 AM
To: Executive Leadership Team

Matthew Haigh

Subject: RE: Draft MR [SEC=OFFICIAL:Sensitive]
Importance: High

Section 22

Tom Rogers | Electoral Commissioner
Australian Electoral Commission

AEC Make sure you're enrolled to vote,
Visit www aec govau
-

Work at the referendum (iR ) £ESmmmms

100,000 paid jobs. Work before, on or after the day. today Authorised by the Electoral

Commissioner, Canberra

From: Tom Rogers
Sent: Friday, August 25, 2023 10:33 AM



To: Executive Leadership Team

Matthew Haigh

Andrew Johnson

Subject: Draft MR [SEC=OFFICIAL:Sensitive]

Team — have been working through this draft MR with EES and HCC. Here it is — comments please: Id like to get it
out at around lunch.

Tom Rogers | Electoral Commissioner
Australian Electoral Commission

Q AEC Make sure you're enrolled to vote.

Visit www aec. gov.au

Work at the referendum (228 Q) e

Authorised by the Electoral
Commissioner, Canberra

100,000 paid jobs. Work before, on or after the day.



Section 47F

From: Kath Gleeson

Sent: Friday, 25 August 2023 10:14 PM

To: Executive Leadership Team; Section 47F
Subject: FW: Scripts re ticks and crosses [SEC=OFFICIAL]

FYI below re feedback on ticks and crosses today to the complaints team.

Section 47E(d)

Kath Gleeson | First Assistant Commissioner & National Election Manager
Service Delivery Group

Executive Leadership Team

stralian Electoral Commission

Section 47F

NVAE ke

""‘\_y{' Asszrali - ¥

Work at the referendum (2 < &S

100,000 paid jobs. Work before, on or after the day. today Authorised byithe Hectorl

Cc issioner, Canberra

e oection 4/7F
Sent: Friday, August 25, 2023 4:27 PM
To: Kath Gleeson Sls8 (o K- Y4
Cc: Tania Wilson <Tania.Wilson@aec.gov.au>Nl=a (o1 K- T4

I
Subject: RE: Scripts re ticks and crosses [SEC=OFFICIAL]




| JSection 47E(d)

m | Director
perational Services Strategy, Design and Data

Service Design & Foundations Branch
Australian Electoral Commission

Section 47F

From: Kath Gleeson Sl=IH N -YAH
Sent: Friday, August 25, 2023 8:53 AM
ieSection 47F

[ Cathie KennedyS{ieiile]s - ¥4

; Michael Lynch
iSection 47F

Subject: RE: Scripts re ticks and crosses [SEC=OFFICIAL]

Section 47E(d)

ECCA script (approved by SDFB):

The prescribed method of voting is to write 'yes' or 'no’ on a referendum ballot paper. If the voter's
intention is not clear, ballot papers will not be counted as formal. As ticks alone are capable of clearly



demonstrating a voter's intention, they are counted as formal for 'yes'. As crosses can mean either 'yes' or
'no’, they are not counted as formal.

To this:

The prescribed method of voting is to write 'yes' or 'no’ on a referendum ballot paper. If the voter's
intention is not clear, ballot papers will not be counted as formal. As ticks alone are capable of clearly
demonstrating a voter's intention, they may be counted as formal for 'yes'. As crosses can mean either
'ves' (for example, on many forms people in Australia use in daily life, and in some other languages, a cross
represents a ‘check mark’ indicating yes) or 'no', they are not counted as formal.

Many thanks,

Kath Gleeson | First Assistant Commissioner & National Election Manager
Service Delivery Group

Executive Leadership Team

Australian Electoral Commission

Work at the referendum @8 Q) o —

100,000 paid jobs. Work before, on or after the day.

> Electoral
Canberra

Feugoection 47F
Sent: Friday, August 25, 2023 8:47 AM
To: Kath Gleeson Slsa ([ 1R-Y4S
Cc: Tania Wilson pels{eiife] g ¥l o

; Michael Lynch




Section 4/E(d)

| Director
Operational Services Strategy, Design and Data
Service Design & Foundations Branch
Australian Electoral Commission

Section 47F

i ] : 2
Asstralian Elscicral Commission '\"‘j‘!ﬁ,",,1’?:’,’1’1‘&;’1:1::{5@%;‘_ll

UAL A ) e TN A p
N AEC Vahe oL B hEl st e Vot
'W:t:jx}'

From: Kath Gleeson SIS 1 K-Y4R
Sent: Friday, August 25, 2023 7:57 AM
iegSection 47F

Cc: Tania WilsonSie (el R ¥A= T Section 47F Michael Lynch
Section 47F

Subject: Scripts re ticks and crosses [SEC=OFFICIAL]

Section 47E(d)




